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In re N-B-, Applicant

Deci ded March 24, 1999

U S. Department of Justice
Executive O fice for Inmmgration Review
Board of Inmgration Appeals

The regul atory language at 8 CF.R 8§ 3.23(b)(4)(iii)(B) (1998)
contains no tinme or nunerical limtations on aliens who wishtofile
a notion to reopen exclusion proceedings conducted in absentia.

Nora S. Markman, Esquire, New York, New York, for applicant

Bef ore: Board En Banc: SCHM DT, Chairman; DUNNE, Vice Chairnman;
VACCA, HEI LMAN, HOLMES, HURW TZ, VILLAGELIU, FILPPU, COLE,
ROSENBERG, MATHON, GUENDELSBERGER, JONES, GRANT, SCI ALABBA,
and MOSCATO, Board Menbers.

MATHON, Board Member:

In an order dated Septenber 18, 1997, an Imm gration Judge denied
the applicant’s notion to reopen exclusion proceedi ngs, which had
been conducted in absentia. The applicant has filed a tinely appeal
fromthe I nmgration Judge’ s order, supported by an appell ate brief.
The Inmigration and Naturalization Service has not filed a brief in
opposition to the appeal. For the follow ng reasons, we wll
sustain the applicant’s appeal and remand the record to the
Immigration Judge for further proceedings consistent with this
opi ni on.

.  FACTUAL BACKGROUND

The record reveals that on Cctober 17, 1995, the applicant, a
native and citizen of Mdrocco, arrived in the United States w thout
possessing a valid, unexpired inmgrant visa and was served with a
Notice to Applicant for Admission Deferred for Hearing Before
| mmigration Judge (Form 1-122). The applicant was subsequently
gi ven proper witten notice of an exclusion hearing schedul ed for
Decenmber 15, 1995. VWhen the applicant failed to appear for her
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schedul ed hearing, the I mm gration Judge found her inadm ssible and
ordered that she be excluded and deported fromthe United States.
On August 19, 1997, the applicant filed a mption to reopen
proceedi ngs, with supporting docunmentation, allegingthat her severe
i Il ness, which necessitated surgery, prevented her attendance at the
schedul ed heari ng.

The I nm grati on Judge deni ed the applicant’s notion to reopen after
determining that it was not filed in a timly mnner. The
| mmi gration Judge concl uded that the applicant’s notion did not fall
into any of the exceptions to the regulatory directive that only one
nmotion to reopen may be filed and that it nmust be filed within 90
days of the final adm nistrative order or on or before Septenber 30,
1996, whichever is later. See 8 CF.R 8§ 3.23(b)(1) (1998).

1. ANALYSI S

We find that the applicant’s notion to reopen excl usi on proceedi ngs
in this case was tinely filed. The statute governing exclusion
proceedings is silent as to whether an order of exclusion may be
entered in absentia. See section 236 of the Immigration and
Nationality Act, 8 U S.C. § 1226 (1994).! Nonethel ess, we have held
that just as an Inmgration Judge my conduct deportation
proceedi ngs in absentia, an Inmmgration Judge has the authority to
conduct exclusion proceedings in absentia. See Matter of S-A-,
Interim Decision 3331 (BIA 1997); Matter of Nafi, 19 |I&N Dec. 430,
431 (BI A 1987). VWere an alien later establishes that he had
reasonabl e cause for his failure to appear, the Imrgration Judge’s
order may be vacated and proceedi ngs nmay be reopened, or the alien
may appeal the adverse decision directly to the Board. Matter of
Ruiz, 20 I &N Dec. 91, 92-93 (BIA 1989); Matter of Haim 19 I &N Dec.

L Until April 1, 1997, exclusion proceedings were governed by
section 236 of the Act. Effective April 1, 1997, the relevant
provi sions of section 236 were deleted fromthe Act by section 303
of the Illegal Immgration Reformand |Inmm grant Responsibility Act
of 1996, Division C of Pub. L. No. 104-208, 110 Stat. 3009-546,
3009-585 (enacted Sept. 30, 1996) (“IIRIRA"). At that tinme renoval
pr oceedi ngs becane the sol e and excl usi ve procedure for determ ning
whet her an alien may be admitted to the United States or, if the
alien has been so admitted, renpved fromthe United States. See
IITRIRA § 304, 110 Stat. at 3009-587 (codified at sections 239, 240
of the Act, 8 U S.C 88 1229, 1229a (Supp. Il 1996)).
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641, 642-43 (BIA 1988); Matter of Nafi, supra, at 432; cf.
De Morales v. INS, 116 F.3d 145 (5th Cr. 1997).

Federal regulations govern tinme and numerical limtations on
notions to reopen renoval, deportation, and exclusion proceedi ngs.
As the Inmmgration Judge correctly recognized, the regulation at
8 CF.R 8 3.23(b)(1) provides generally that “[a] notion to reopen
must be filed within 90 days of the date of entry of a final
adm ni strative order of rempval, deportation, or exclusion, or on or
bef ore Septenber 30, 1996, whichever is later.” See also 8 CF.R
8§ 3.2(c)(2) (1998) (regarding notions to reopen or reconsider filed
with the Board). Furthernore, 8 CF. R 8 3.23(b)(1) states that,
with certain exceptions, “a party may file only one notion to
reconsi der and one notion to reopen proceedi ngs.” One such exanple
exists for a nmotion to reopen in the asylum context based upon
changed country conditions. Mtter of J-J-, Interim Decision 3323
(BIA 1997); 8 C F.R 8§ 3.23(b)(4). Additionally, no tinme and
nunerical limtations apply to a notion to reopen agreed upon by all
parties and jointly filed. 8 CF.R 8 3.23(b)(4)(iv).

At issue in this case is the regulation that provides exceptions
to filing deadlines for notions seeking to reopen orders that were
“entered in absentia in deportation or exclusion proceedings.”
8 CFR & 3.23(b)(4)(iii) (enphasis added). Al t hough the
subheading at 8 CF.R 8§ 3.23(b)(4)(iii) signals that this
regul ation provides a tinme exception for notions to reopen both
deportation and exclusion proceedi ngs conducted in absentia, the
regul ation itself provides a tinme exception only for mptions to
reopen deportation proceedings conducted in absentia. The
regulation is silent as to what specific tinme exception applies to
noti ons to reopen exclusion proceedi ngs conducted in absentia. The
regul ati on provides only a standard for reopening, stating that “[a]
motion to reopen exclusion hearings on the basis that the
I mmigration Judge inproperly entered an order of exclusion in
absenti a nmust be supported by evidence that the alien had reasonabl e
cause for his failure to appear.” 8 CF.R 8 3.23(b)(4)(iii)(B)
(enphasi s added) .

Along with giving effect to the ordinary nmeaning of a provision’'s
words, a fundanental guide to statutory interpretation is “comon
sense.” See Chevron U S A, Inc. v. Natural Resources Defense
Council 1Inc., 467 U S. 837, 842-43 (1994); Matter of Villalba,
Interim Decision 3310, at 9 (BIA 1997) (citing First United
Met hodi st Church of Hyattsville v. U S. Gypsum Co., 882 F.2d 862,
869 (4th Cir. 1989), cert. denied, 493 U.S. 1070 (1990)). *“Ilnasnuch
as a regulation is a witten instrument the general rules of
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[statutory] interpretation apply.” 1A Norman J. Singer, Sutherland
Statutory Construction, 8 31.06, at 532 (4th ed. 1985). In
exercising our compn sense to ascertain the meaning of the
pertinent regulations in the i nstant case, “we construe the | anguage
in harnmony with the wording and design of the [regulations] as a
whole.” Matter of Fuentes-Canpos, InterimDecision 3318, at 4 (BIA
1997) (citing K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291
(1988)).

The regulations concerning time and nunerical exceptions for
nmotions to reopen designate a specific subsection for notions to
reopen exclusion proceedings held in absentia. See 8 CFR
§ 3.23(b)(4). In the design of these regul ations, that subsection
is given promnence equal to the subsection which specifies that
notions to reopen deportation proceedi ngs conducted i n absentia are
not bound by the general tinme and nunerical limtations. Conpare
8 CF.R 8 3.23(b)(4)(iii)(A with 8 CF.R 8 3.23(b)(4)(iii)(B)
The regulation at 8 CF. R § 3.23(b)(4)(iii)(B) appears to contain
a drafting oversight and thereby fails to state explicitly whether
time or nunerical restrictions exist for notions to reopen excl usi on

proceedi ngs conducted in absentia. Construing the existing
regul atory | anguage, we interpret this regulation as setting no tine
or nunerical limtations on aliens who wi sh to reopen exclusion

proceedi ngs conducted in absentia.? Therefore, in the instant case,
the applicant filed her notion to reopen in a tinely nmanner

2 The Executive Ofice for Immgration Review (“EQR’) interpreted
these regulations in a simlar manner in its publication issued in
May 1996 in advance of the July 1, 1996, effective date of the

regul ati ons. See Executive Ofice for Inmgration Review, U S
Dep’t of Justice, Questions and Answers Regarding EO R s New Appeal s
and Motions Procedures (1996). In this publication, EOR stated

that notions to reopen excl usion proceedings on the basis that the
I mmi gration Judge i nproperly entered an i n absentia excl usi on order
have “no time or nunber restrictions regardless of the reason
asserted in the notion for the failure to appear.” 1d. at 6.

We enphasi ze that our decision in the instant case “fills in” the
regul atory “gap” that exists in the current regulation. Not hi ng
prevents the Departnment of Justice from revising the current
regulation to fill the regulatory gap in a manner that would create
specific restrictions on notions to reopen exclusion proceedi ngs
conducted in absenti a.
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As noted above, the regulation codifies the “reasonabl e cause”
standard at 8 C.F.R 8§ 3.23(b)(4)(iii)(B). In this case, the
applicant argues incorrectly that the appropriate standard is
“exceptional circunstances” (a nore stringent standard), found in
section 242B of the Act, 8 U.S.C. § 1252b (1994). Upon exam nati on
of the docunentary evidence, we find that the applicant has
denonstrated “reasonabl e cause” for her absence from her schedul ed
excl usi on hearing. Sufficient and credible evidence of record
supports the applicant’s contention that she was suffering from a
serious illness beginning approxi mtely Decenber 13, 1995, which
necessitated surgeries on Decenber 28, 1995, and April 15, 1996.
See Matter of Ruiz, supra (stating that an alien seeking to reopen
excl usi on proceedi ngs nmust support alleged facts with affidavits or
other evidentiary materials).

[11. CONCLUSI ON

Accordingly, we conclude that the applicant’s notion to reopen
excl usi on proceedi ngs conducted in absentia was not barred by the
regulatory tinme limtations. Furthernore, as addressed above, the
appl i cant has established that a serious illness provided her with
“reasonabl e cause” for m ssing her schedul ed excl usi on hearing. The
followi ng orders will therefore be entered.

ORDER:  The applicant’s appeal is sustained, and the decision of
the Imm gration Judge is vacated.

FURTHER ORDER: The proceedi ngs are reopened, and the record is
remanded to the I nmgration Judge for further proceedi ngs consi stent
with the foregoing opinion and the entry of a new deci sion.



